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DARWIN SELECT INSURANCE COMPANY 
 

FORCEFIELDSM 
PRIVATE COMPANY 

MANAGEMENT LIABILITY PACKAGE POLICY 
General Terms and Conditions 

 
In consideration of the payment of the premium and in reliance upon the Application, which 
shall be deemed to be attached to, incorporated into, and made a part of this Policy, and subject to 
these General Terms and Conditions and any purchased Coverage Sections, as indicated in Item 
3. of the Declarations, DARWIN SELECT INSURANCE COMPANY (the “Insurer”) and the 
Named Insured, on behalf of all Insureds, agree as follows: 
 
I. TERMS AND CONDITIONS    
 

The terms and conditions set forth in these General Terms and Conditions shall apply to 
all purchased Coverage Sections of this Policy, except the Crime and the Kidnap and 
Ransom/Extortion Coverage Sections.  The terms appearing in these General Terms and 
Conditions, which are defined in a specific Coverage Section, shall have the meaning 
provided for such terms in such Coverage Section for purposes of determining coverage 
thereunder.  The terms and conditions of each Coverage Section apply only to that 
particular Coverage Section. If any of the terms or conditions in these General Terms and 
Conditions are inconsistent or in conflict with the terms and conditions of any specific 
Coverage Section, the terms and conditions of such Coverage Section shall control. 

 
II. GENERAL DEFINITIONS 
 

A. “Application” means all applications, including any attachments and other 
materials provided therewith or incorporated therein, submitted in connection 
with the underwriting of this Policy or for any other policy of which this Policy is 
a renewal, replacement or which it succeeds in time. 

 
B. “Company” means: 

 
(1) the Named Insured;  
 
(2) any Subsidiary of the Named Insured; and 
 
(3) the Named Insured or Subsidiary as a debtor, a debtor-in-possession or 

equivalent status. 
 

C. “Management Control” means: 
 

(1) owning interests representing more than fifty percent (50%) of the 
voting, appointment or designation power for the selection of a majority 
of the Board of Directors of a corporation; the Management Committee 
members of a joint venture; or the members of the Management Board of 
a limited liability company; or  

(2) having the right, pursuant to written contract or the by-laws, charter, 
operating agreement or similar documents, to elect, appoint or designate 
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a majority of: the Board of Directors of a corporation; the Management 
Committee of a joint venture; or the Management Board of a limited 
liability company. 

 
D. “Named Insured” means the entity named in Item 1. of the Declarations.  

 
E. “Policy Period” means the period from the Inception Date shown in Item 2. of 

the Declarations to the earlier of the Expiration Date shown in Item 2. of the 
Declarations or the effective date of cancellation of this Policy. 

 
F. “Related Claims” means all Claims for Wrongful Acts based upon, arising out 

of, or in consequence of the same or related facts, circumstances, situations, 
transactions or events or the same or related series of facts, circumstances, 
situations, transactions or events. 

 
G. “Subsidiary” means: 

 
(1) any for-profit entity in which the Named Insured has Management 

Control (“Controlled Entity”) before the Inception Date set forth in Item 
2. of the Declarations, either directly or indirectly through one or more 
other Controlled Entities; 

 
(2) any for-profit entity, whose securities are not publicly traded, of which 

the Named Insured acquires Management Control during the Policy 
Period, either directly or indirectly through one or more other Controlled 
Entities; or 

 
(3) any not-for-profit organization sponsored exclusively by a Company 

prior to or during the Policy Period.  
 

Coverage afforded under this Policy for a Claim made against any Insured 
relating to a Wrongful Act of a Subsidiary, shall only apply to Wrongful Acts 
committed or allegedly committed after the effective date such organization or 
entity becomes a Subsidiary and prior to the effective date that such organization 
or entity ceases to be a Subsidiary. 

 
III. LIMITS OF LIABILITY 
 

A. The Limits of Liability For Each Coverage Section, as set forth in Item 4.A. of 
the Declarations, are the maximum Limits of Liability of the Insurer for all Loss 
from all Claims first made during the Policy Period or Discovery Period, if 
applicable, for each respective Coverage Section. 

 
B. The Aggregate Limit of Liability, as set forth in Item 4.B. of the Declarations, is 

the maximum Limit of Liability of the Insurer for all Loss from all Claims first 
made during the Policy Period, or Discovery Period if applicable, for all 
purchased Coverage Sections listed under Item 4.A. of the Declarations and 
purchased by the Insured, regardless of whether or not the Limits of Liability for 
any such Coverage Sections are shared. 
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C. Any Sublimit of Liability, whether set forth in Item 4.F. of the Declarations, or as 
otherwise provided under the terms of this Policy, shall be part of, and not in 
addition to, the applicable Limit of Liability set forth in Item 4.A. of the 
Declarations.  Each Sublimit of Liability is the maximum Limit of Liability of 
the Insurer for all Loss from all Claims first made during the Policy Period or 
Discovery Period if applicable, to which the Sublimit of Liability applies. 

 
D. If any Limit of Liability for an individual Coverage Section as set forth in Item 

4.A. of the Declarations is exhausted by the payment of Loss, all obligations of 
the Insurer under this Policy with respect to the individual Coverage Section 
will be completely fulfilled, and the Insurer will have no further obligations 
under this Policy of any kind with respect to the individual Coverage Section.  In 
such event, the premium for the individual Coverage Section, as set forth in Item 
3. of the Declarations, will be fully earned. 

 
E. Any payment of Loss under any Limit of Liability set forth in Items 4.A. or 4.F. 

of the Declarations shall reduce and may exhaust the Aggregate Limit of 
Liability set forth in Item 4.B. of the Declarations. If the Aggregate Limit of 
Liability is exhausted by the payment of Loss, the Insurer will have no further 
obligations of any kind with respect to this Policy, and the Total Policy Premium 
set forth in Item 3. of the Declarations will be fully earned. 

 
F. Defense Costs are part of, and not in addition to, the Limits of Liability set forth 

in Item 4. of the Declarations, and payment by the Insurer of Defense Costs 
shall reduce and may exhaust such Limits of Liability. 

 
G. The purchase of a Discovery Period pursuant to Section VI. of this General 

Terms and Conditions, shall neither increase nor reinstate any Limit of Liability. 
 
IV. RETENTION 
 

A. Subject to all other terms and conditions of this Policy, the Insurer shall only be 
liable for the amount of Loss arising from a Claim, which is in excess of the 
applicable Retention amount as set forth in Item 4.A. of the Declarations for each 
Coverage Section.  A single Retention amount shall apply to all Loss from all 
Related Claims.  The Retention amount shall be borne by the Insureds and 
remain uninsured. 

 
B. The application of the Retention to Loss under one Coverage Section shall not 

reduce the Retention that applies to Loss under any other Coverage Section.  If 
different Retention amounts apply to different parts of a Claim, the applicable 
Retentions shall be applied separately to each part of the Claim, and the sum of 
such Retention amounts shall not exceed the largest single Retention amount 
which applies to such Claim. 

 
C. If the Company is legally required or permitted to indemnify its Insured Person 

for any Loss, and does not do so for any reason, the Insurer shall not require 
payment of the applicable Retention by the Insured Person.  However, the 
Company hereby agrees to reimburse the Insurer for the full amount of such 
Retention immediately upon request, unless the Company is unable to do so 
solely by reason of Financial Impairment. 
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V. NOTICE OF CLAIM 
 

A. The Insured(s) shall, as a condition precedent to the obligations of the Insurer 
under this Policy, give written notice to the Insurer, at either the physical or 
email address indicated in Item 7. of the Declarations, of a Claim made against 
an Insured as soon as practicable after the Company's General Counsel or Risk 
Manager, or any individual with functionally equivalent responsibilities, becomes 
aware of the Claim. 

 
B. Notwithstanding the above, in no event shall notice of any Claim be provided to 

the Insurer later than ninety (90) days after the end of the Policy Period or 
Discovery Period if applicable.  If mailed, the date of mailing shall constitute the 
date that such notice was given and proof of mailing shall be sufficient proof of 
notice. 

 
C. If during the Policy Period an Insured shall become aware of any circumstances 

which may reasonably be expected to give rise to a Claim being made against an 
Insured and shall, during the Policy Period, give written notice to the Insurer at 
either the physical or email address indicated in Item 7. of the Declarations, of 
the circumstances, including the Wrongful Act, allegations anticipated, and the 
reasons for anticipating such a Claim, with full particulars as to dates, persons 
and entities involved, any Claim that is subsequently made against the Insured 
alleging, arising out of, based upon or attributable to such circumstances, shall be 
deemed to have been made at the time written notice of such circumstances was 
first given to the Insurer. 

 
D. All Related Claims shall be deemed to be a single Claim made on the date on 

which the earliest Claim within such Related Claims was first made, or when 
the earliest Claim within such Related Claims is treated as having been made in 
accordance with Section V.C. above, whichever is earlier.  In such event, only 
one Limit of Liability and one Retention shall apply. 

 
VI. DISCOVERY PERIOD 
 

A. If this Policy, or one or more Coverage Sections of this Policy, is cancelled by 
either the Named Insured or the Insurer for any reason other than non-payment 
of premium, or the Insurer refuses to renew this Policy, the Insured(s) shall 
have the right to purchase a Discovery Period of up to six (6) years following the 
effective date of such cancellation or non-renewal.  In the event of cancellation or 
non-renewal of one or more Coverage Sections of this Policy, the Insured may 
purchase a Discovery Period only with respect to the Coverage Sections that have 
been cancelled or non-renewed.  

 
B. If an Organizational Change as defined in Section X. occurs, the Insured(s) shall 

have the right to purchase a Discovery Period of up to six (6) years following the 
effective date of such Organizational Change. 

 
C. The Insured’s right to purchase a Discovery Period shall lapse unless written 

notice of its election to purchase such Discovery Period and the additional 
premium for such Discovery Period, is received by the Insurer within sixty (60) 
days after such cancellation, non-renewal or Organizational Change.  
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D. The additional premium for a Discovery Period of one (1) to six (6) years shall 
be determined by multiplying the applicable percentage set forth in Item 6. of the 
Declarations by either: the Total Policy Premium, in the event that a Discovery 
Period is elected for the entire Policy; or by the premium amount(s) for the 
individual Coverage Section(s), in the event that a Discovery Period is elected 
only for individual Coverage Section(s).   

 
E. During the Discovery Period, the Insured may provide the Insurer with notice, 

pursuant to Section V. of this General Terms and Conditions, of Claims first 
made during the Discovery Period, for Wrongful Acts occurring prior to the 
effective date of the cancellation or nonrenewal, or the effective date of the 
Organizational Change, and otherwise covered by this Policy. 

 
F. The election of a Discovery Period does not increase or reinstate the Limits of 

Liability set forth in Item 4. of the Declarations. 
 

G. The premium for the Discovery Period shall be fully earned at inception of the 
Discovery Period, and the Discovery Period shall be non-cancellable. 

 
VII. OTHER INSURANCE  
 

A. The insurance provided by this Policy, other than the Employment Practices 
Liability Coverage Section, shall apply only as excess over any other valid and 
collectible insurance, whether such other insurance is stated to be primary, 
contributory, excess, contingent or otherwise, unless such other insurance is 
written specifically as excess insurance over the applicable Limit of Liability 
provided by this Policy.  This Policy shall specifically be excess of any other 
valid and collectible insurance pursuant to which any other insurer has a duty to 
defend a Claim for which this Policy may be obligated to pay Loss.  This Policy 
shall not be subject to the terms and conditions of any other insurance policy. 

 
B. With respect to the insurance provided by the Employment Practices Liability 

Coverage Section, such insurance shall be primary, unless expressly written to be 
excess over other applicable insurance. 

 
C. With respect to the insurance provided by the Employed Lawyers Coverage 

Section, such insurance shall apply excess over any other Directors and Officers 
Liability insurance, whether available under this Policy or otherwise. 

 
D. In connection with any covered Claim made against an Outside Entity Insured 

Person, a leased employee, or an Independent Contractor, and subject to all 
other terms and conditions herein, this Policy shall apply specifically excess of 
any indemnification and any other insurance coverage available to the Outside 
Entity Insured Person, leased employee or Independent Contractor.  In the 
event such other insurance coverage is also provided by the Insurer or any 
affiliate thereof (or would be provided except for the application of any retention, 
exhaustion of a limit of liability, or failure to submit notice of a claim) then the 
Insurer’s maximum aggregate Limit of Liability for all Loss in connection with 
a Claim covered, in whole or in part, by this Policy and such other insurance 
policy, shall be the greater of: (1) the applicable Limit of Liability of this Policy; 
or (2) the applicable limit of liability of such other insurance policy. 



PP 00005 00 (01/10) Page 6 of 9 

VIII. COVERAGE EXTENSIONS 
 

A. This Policy shall cover Loss arising from any Claims made against the estates, 
heirs, or legal representatives of any deceased person who was an Insured 
Person at the time the Wrongful Acts upon which such Claims are based were 
committed; provided, however, that this extension shall not afford coverage for 
any Claim for any actual or alleged Wrongful Act by or on the part of any such 
estates, heirs, or legal representatives, but shall apply only to Claims arising out 
of any actual or alleged Wrongful Acts of an Insured Person.  

 
B. This Policy shall also cover Loss arising from any Claims made against the legal 

representatives of any incompetent, insolvent or bankrupt person who was an 
Insured Person at the time the Wrongful Acts upon which such Claims are 
based were committed; provided, however, that this extension shall not afford 
coverage for any Claim for any actual or alleged Wrongful Act by or on the part 
of any such legal representatives, but shall apply only to Claims arising out of 
any actual or alleged Wrongful Acts of an Insured Person.  

 
C. This Policy shall also cover Loss arising from any Claims made against the 

lawful spouse or domestic partner (whether such status is derived by reason of 
the statutory law or common law of any applicable jurisdiction in the world, or 
by any formal program established by the Company) of an Insured Person for 
all Claims arising solely out of his or her status as the spouse or domestic partner 
of an Insured Person, including a Claim that seeks damages recoverable from 
marital community property, property jointly held by the Insured Person and the 
spouse or domestic partner, or property transferred from the Insured Person to 
the spouse or domestic partner; provided, however, that this extension shall not 
afford coverage for any Claim for any actual or alleged Wrongful Act by or on 
the part of the spouse or domestic partner, but shall apply only to Claims arising 
out of any actual or alleged Wrongful Acts of an Insured Person. 

 
D. The coverage extensions set forth in this Section VIII. are subject to all other 

terms and conditions of this Policy. 
 
IX. CANCELLATION AND NON RENEWAL 
 

A. This Policy, or any individual Coverage Section, may be cancelled by the Named 
Insured by sending written prior notice to the Insurer stating when thereafter 
the cancellation of the Policy, or the individual Coverage Section, shall be 
effective.  The Policy, or the individual Coverage Section, terminates at the date 
and hour specified in such notice.  The Insurer shall retain the pro rata 
proportion of the premium for either the Policy, or the individual Coverage 
Section cancelled, as applicable. 

 
B. This Policy, or any individual Coverage Section, shall not be cancelled by the 

Insurer except by reason of non-payment of premium by the Insured.  The 
Insurer may cancel the Policy by delivering or mailing to the Named Insured, 
by registered mail or by courier, at the address set forth in Item 1. of the 
Declarations, written notice stating when, not less than twenty (20) days 
thereafter, cancellation shall be effective.  The mailing of such notice as aforesaid 
shall be sufficient proof of notice.  In the event of such cancellation, the Policy 
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will be deemed terminated as of the date indicated in the Insurer’s written notice 
of cancellation to the Named Insured.  

 
C. Payment or tender of any unearned premium by the Insurer shall not be a 

condition precedent to the effectiveness of cancellation, but such payment shall 
be made as soon as practicable. 

  
D. The Insurer shall have no obligation to renew this Policy or any individual 

Coverage Section.  In the event the Insurer decides to non-renew this Policy or 
any individual Coverage Section, it shall deliver or mail to the Named Insured, 
at the address set forth in Item 1. of the Declarations, written notice of such 
decision at least sixty (60) days prior to the expiration of the Policy Period. 

 
X. ORGANIZATIONAL CHANGES 
 

A. If, during the Policy Period: 
 

(1) the Named Insured shall consolidate with, merge into, or sell all or 
substantially all of its assets to any other person or entity or group of 
persons or entities acting in concert; or 

 
(2) any person or entity or group of persons or entities acting in concert shall 

acquire more than fifty percent (50%) of the assets or voting rights of the 
Named Insured, 

 
(any event described in paragraphs (1) or (2) are referred to herein as an 
“Organizational Change”) then this Policy shall continue in full force and effect 
as to Wrongful Acts occurring prior to the effective date of the Organizational 
Change.  However, there shall be no coverage afforded by this Policy for any 
actual or alleged Wrongful Act occurring after the effective date of the 
Organizational Change. This Policy shall be non-cancellable and the entire 
premium shall be deemed fully earned upon the effective date of the 
Organizational Change.  
 

B. The Insured shall have the right to purchase a Discovery Period described in 
Section VI. of this General Terms and Conditions, in the event of an 
Organizational Change. 

 
C. The Named Insured shall give the Insurer written notice of the Organizational 

Change as soon as practicable, but no later than thirty (30) days after the 
effective date of the Organizational Change. 

 
XI. AUTHORIZATION AND NOTICES 
 

The Named Insured shall act on behalf of all Insureds with respect to all matters as 
respects this Policy including: (1) giving of notice of Claim; (2) the defense or settlement 
of a Claim; (3) giving and receiving of all correspondence and information; (4) giving 
and receiving notice of cancellation; (5) payment of premiums; (6) receiving of any 
return premiums; (7) receiving and accepting of any endorsements issued to form a part 
of this Policy; and (8) the exercising of any right to a Discovery Period. 
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XII. VALUATION AND CURRENCY 
 

All amounts stated in this Policy are expressed in United States dollars and all amounts 
payable under this Policy are payable in United States dollars.  If a judgment rendered or 
settlement entered into under this Policy is stated in a currency other than United States 
dollars, then payment under this Policy shall be made in United States dollars at the rate 
of exchange published in the Wall Street Journal on the date the final judgment is 
rendered or the settlement payment is established. 

 
XIII. TERRITORY 
 

This Policy extends to Wrongful Acts occurring, or Claims made, anywhere in the 
world, to the extent permitted by law.  

 
XIV. ASSIGNMENT AND CHANGES TO THE POLICY  
 

A. This Policy and any and all rights hereunder are not assignable without the prior 
written consent of the Insurer. 

 
B. Notice to any agent or knowledge possessed by any agent or person acting on 

behalf of the Insurer, will not result in a waiver or change in any part of this 
Policy or prevent the Insurer from asserting any right under the terms and 
conditions of this Policy.  The terms and conditions of this Policy may only be 
waived or changed by written endorsement signed by the Insurer. 

 
XV. SUBROGATION 
 

In addition to any right of subrogation existing at law, in equity or otherwise, in the event 
of any payment by the Insurer under this Policy, the Insurer shall be subrogated to the 
extent of such payment to all of the Insured(s)’ rights of recovery.  The Insured(s) shall 
execute all papers required (including those documents necessary for the Insurer to bring 
suit or other form of proceeding in their name) and do everything that may be necessary 
to pursue and secure such rights. 

 
XVI. ACTION AGAINST THE INSURER 
 

No action may be taken against the Insurer unless, as a condition precedent thereto, there 
shall have been full compliance with all material terms of this Policy and the amount of 
the Insured’s obligation has been fully determined either by judgment against the 
Insured after actual trial, or by written agreement of the Insured, the claimant and the 
Insurer.  

 
XVII. CONFORMITY TO STATUTE 

 
A. Any terms of this Policy which are in conflict with the terms of any applicable 

laws construing this Policy, including any endorsement to this Policy which is 
required by any state Department of Insurance or equivalent authority (“State 
Amendatory Endorsement”), are hereby amended to conform to such laws. 
Nothing herein shall be construed to restrict the terms of any State Amendatory 
Endorsement.  
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B. In the event any portion of this Policy shall be declared or deemed invalid or 
unenforceable under applicable law, such invalidity or unenforceability shall not 
affect the validity or enforceability of any other portion of this Policy.  

 
XVIII. HEADINGS 

 
The descriptions in the headings and any subheading of this Policy, including any titles 
given to any endorsement attached hereto, are inserted solely for convenience and do not 
constitute any part of this Policy’s terms or conditions. 

 


