Note: this is a specimen copy of our standard policy form which may be subject to various amendments by endorsement.   


MUTUAL MARINE OFFICE, INC.

919 Third Avenue, 10th Fl.

New York, NY  10022

DIRECTORS AND OFFICERS AND COMPANY

SECURITIES LIABILITY POLICY

SECTION I. INSURING AGREEMENTS

In consideration of the payment of the Premium when due and in reliance upon the statements and representations in the Underwriting Documents and subject always to the Declarations, the Exclusions and all other terms and conditions of this Policy, the Insurer agrees to pay Loss up to the Policy Limit but only for Wrongful Acts which result in Claims which are first made against the Assureds during the Policy Period; provided that such Claims are reported in a timely manner pursuant to the provisions of Section IX a; and the Insurer shall pay this Loss in excess of any applicable Retention as described below:

COVERAGE A: DIRECTORS AND OFFICERS LIABILITY:

The Insurer shall pay Loss on behalf of the Assureds but only for Wrongful Acts which are not insurable under Coverage B.

COVERAGE B: COMPANY REIMBURSEMENT FOR INDEMNIFIABLE LOSS:

The Insurer shall pay Loss on behalf of the Company when this Loss is paid or payable by the Company as indemnification to the Assureds for Wrongful Acts by them to the maximum extent permitted or required pursuant to law or the by-laws or other corporate resolution of the Company; or on behalf of the Assureds directly for this indemnifiable Loss solely if the Company is financially insolvent or in dissolution and has no ongoing ability to fund such indemnification.

COVERAGE C: COMPANY SECURITIES LIABILITY:

The Insurer shall pay Loss on behalf of the Company but only for Wrongful Acts in Securities Claims against the Company.

SECTION II. EXTENSIONS OF COVERAGE

a. 
Outside Position Liability
Coverage B automatically covers an Assured for Wrongful Acts while serving in an Outside Position but this Policy always applies excess of all forms of indemnification and insurance available from any sources outside or independent of the Company, including the not for profit entity for which the Assured has served.

b. 
Estates, Legal Representatives, Assigns, Heirs and Spouses

Coverage A and Coverage B automatically cover the estate, legal representatives, assigns and the lawful heirs or spouse of an Assured in the event one or more of these parties subsequently become legally liable as a consequence of these specific  relationships but only for any Wrongful Acts by such Assured which result in a Claim which is insurable under the Policy. These parties are not insured in any other capacity unless they separately qualify as Assureds pursuant to Section III a.

c.
Bilateral Extended Reporting Period
The Assureds shall have the right to purchase an Extended Reporting Period according to the terms specified in item X (A) or X (B) of the Declarations but only if the Insurer receives the additional premium no later than 30 days subsequent to the Expiration Date.

This Extension is available when (i) the Insurer fails to offer renewal terms for the same Policy Limit to the Parent Company at or upon the Expiration Date; or alternatively when (ii) the Parent Company decides either not to purchase the proposed renewal terms at or upon the Expiration Date or to cancel the Policy midterm.

If the Insurer receives the required additional premium, the Policy shall cover Claims  during the period cited in Item X of the Declarations but only for Wrongful Acts which occur before the Expiration Date which are not otherwise excluded by this Policy.  The premium shall be deemed fully earned and non-refundable. This Section II c does not apply whenever the Insurer cancels the Policy for failure to receive the Premium or when the Extended Reporting Period has already been purchased pursuant to Section IX d.  The extension can only be purchased one time and does not increase or reinstate the Policy Limit.

d. Defense Expenses for Independent Directors

Coverage A and Coverage B shall continue to provide Defense Expenses to any person defined as an Independent Director in Section III g for an additional period of 120 days after the Expiration Date in the event that the Parent Company, for any reason, is unable to or unwilling to renew this Policy or to purchase an Extended Reporting Period at the Expiration Date. This extension for Defense Expenses shall only apply to Claims made during the 120 days which arise from Wrongful Acts prior to the Expiration Date or the date of any change of control cited in Section IX d, if applicable. This extension does not apply when the Insurer cancels the Policy for failure to receive the Premium or when renewal coverage is purchased from another insurance carrier.

SECTION III. POLICY DEFINITIONS:

The following defined terms always apply when used throughout the Policy:

a. “Assureds”, in the singular or plural, means (i) every past, present or future duly elected or appointed director, officer, in-house general counsel or risk manager of the Company or their functional equivalents outside the United States; and (ii) the employees of the Company while acting as such but only for Securities Claims; and (iii) the Company but only for Securities Claims under Coverage C.

b. “Claim” means a written demand or notice and/or a civil, criminal, administrative, regulatory or alternative dispute proceeding or formal investigation seeking any form of monetary or non-monetary relief or remedy from the Assureds, or any related appeal, provided that (i) the proceeding is initiated against the Assureds pursuant to a notice or filing of charges, complaint, indictment, subpoena or similar document, or (ii) the formal investigative order or subpoena from the investigating authority identifies in writing an Assured or Assureds as being the potential subject of prosecution or adjudication in a civil, criminal, administrative or regulatory proceeding.  The term “Claim” always includes or refers to the term “Securities Claim” when used throughout this Policy.

c. “Company” means, collectively, the Parent Company and any Subsidiary thereof as defined in Section III o including any debtor-in-possession resulting therefrom or foreign equivalents outside the United States.

d. “Defense Expenses” means any reasonable and necessary charges and expenses consented to by the Insurer which are incurred by or on behalf of the Assureds solely in order to fund the investigation, defense or appeal of a Claim against the Assureds.

e. “Employment Practices Violation” means any conduct or behavior alleged to be in violation of any law governing or right arising out of a current, former or prospective employee’s actual or potential employment with the Company.

f. “Executive Officers”, in the singular or plural, means every past, present or future chairperson of the board, president, chief executive officer, chief operating officer, chief financial officer or in-house general counsel of the Company.

g. “Independent Director”, in the singular or plural, means any person who serves as a member of the Parent Company’s board of directors but this shall not apply to any person who also (i) was or is an Executive Officer or a relative or family member related to an Executive Officer, and/or (ii) has or had ownership or control of 5% or more of the Company’s securities or who represented or was affiliated with any ownership interest or voting rights which did in fact own or control 5% or more.

h. Loss” means specific amounts the Assureds become legally obligated to pay solely as a result of Claims for Wrongful Acts which are covered by the Policy; including the following to the extent they derive or were derived from such Wrongful Acts: damages, judgments, any award of interest, settlements and Defense Expenses, including Defense Expenses for alleged matters which are governed by Section IV a (3) and/or Section IV a (4) unless an Assured or the Company is in fact found guilty of or legally liable for statutory or criminal wrongdoing regarding such matters; and related punitive or exemplary damages or multiplied damages which are actually awarded or imposed upon the Assureds under any applicable jurisdiction or venue which is most favorable to this Policy or the Assureds regarding the insurability of such matters.  

      However, the term “Loss” shall not include:

(i) other types of fines or penalties;

(ii) any form of taxes;

(iii) any form of employee benefits, remuneration, wages, salaries or compensation;

(iv) amounts allocated to non-covered matters or parties under Section VIII or which are uninsurable and/or for which the Assureds are not financially liable under applicable law; or

(v) amounts for which the Assureds are legally absolved from payment; or

(vi) any amounts that represent or are substantially equivalent to the return, restitution, disgorgement, forfeiture or rescission of any personal profit,  remuneration or financial advantage by or from an Assured or any other person or party covered pursuant to Section II b.

i. “Outside Position” means service by an Assured with or for any not for profit entity which does not qualify as a Subsidiary when such service is expressly at the formal request or with the knowledge and formal consent of the Company or its Board of Directors or its Executive Officers.

j. “Parent Company” means the entity in Item I of the Declarations and which agrees to act on behalf of the Company and the Assureds as their formal representative regarding the payment of premium, receipt and acceptance of endorsements, cancellation or renewal, and any notices or negotiations under the Policy.

k. “Policy” means, collectively, the Declarations, the Underwriting Documents, this policy form and any endorsements hereto.

l. “Policy Limit” means the amount in Item V of the Declarations which is the maximum aggregate amount of Loss, including Defense Expenses, payable collectively by the Policy for all Claims first made against the Assureds during the Policy Period, irrespective of the number or type of Claims or Losses or the time of actual payment.  The Policy Limit and all other amounts expressed under the Policy are payable in United States dollars.  If a form of Loss is stated or incurred otherwise, payment shall be in United States dollars at the rate of exchange in The Wall Street Journal on the date such Loss is agreed upon or is payable.

m. “Policy Period” means the period of time in Item III of the Declarations from the Inception Date to the Expiration Date or as amended hereto by endorsement, including also any Extended Reporting Period which is actually purchased, or the 120 days extension for the Independent Directors under Section II d, if applicable.

n. “Securities Claim” means a Claim or that part of a Claim (i) by or on behalf of one or more security holders of the Company for matters brought in their respective capacity as a security holder, whether in the form of a direct, derivative or class action, and/or (ii) by a governmental or regulatory entity: which, in either case, alleges a violation of any laws, regulations or rules governing securities, whether federal, state, common, local or foreign, or which is based upon or attributable to or  which arises from the purchase or sale of or offer or solicitation to purchase or sell securities of the Company.    
o. “Subsidiary”, in the singular or plural, means every entity which is or was owned or controlled by the Company or, subject to the reporting requirements stipulated in the following paragraph, will become newly owned or controlled by the Company during the Policy Period, but, in either case, only while or during any time that this ownership or control in the aggregate is or was greater than 50% of the outstanding securities or voting rights; and any not for profit entity but only while or during any time when it is or was sponsored or funded exclusively by the Company. Former Subsidiaries are covered but only for Wrongful Acts which occurred while the entities actually were Subsidiaries. 

      The Parent Company must notify the Insurer and pay a reasonable additional premium regarding any Subsidiary newly acquired or controlled subsequent to the Inception Date if the new entity has total assets greater than 30% of the Company’s consolidated assets.  Wrongful Acts for any such entity which originate during the first 60 days subsequent to the specific date of acquisition or change in control are automatically covered but Wrongful Acts subsequent to the 60 days are not covered unless the formal notice and additional premium are received as duly required.

p. “Underwriting Documents” means, collectively, (i) every application and related attachments and/or any warranty letter or other documents submitted therewith or incorporated therein or which were required or requested pursuant to the underwriting review and negotiation process by the Insurer for this Policy or previously submitted to or so required or requested for any similar policy issued by the Insurer or other insurance carrier for the Company which was in force at any time during the last three calendar years; and/or (ii) any public documents of the Company which were filed during the last five years prior to the Inception Date with any federal, state, local or foreign regulatory agency which governs securities.  All such Underwriting Documents are deemed to be material information upon which the Insurer relied in determining whether or not to write this Policy and in determining what rates, terms and conditions would apply.

q. “Wrongful Act” means any actual or alleged breach of duty, neglect, error, misstatement, misleading statement, act or omission which is not specifically excluded pursuant to Section IV (including amendments thereto by endorsement) and which is/are by (1) one or more Assureds but only while acting in their respective capacities as Assureds for or on behalf of the Company or an Outside Position or any matters claimed solely by their status as such Assureds; and/or (2) the Company but only for matters which constitute a Securities Claim pursuant to Section III n.

SECTION IV. EXCLUSIONS:

This Policy does not apply to or pay Loss for Claims which are:

a. based upon or attributable to or which arise from any specific facts, circumstances, situations, transactions or events which were or are relevant to or contained in any:

(1) notice of Claim which is insured by or was reported under any Directors and Officers or Executive Liability and/or Securities Liability Policy for the Company or the Assureds or an Outside Position which preceded, or was replaced or renewed by, this Policy; or any subsequent Claim or amended or restated  complaint which is related to or derived from or which incorporates the same or substantially the same facts, circumstances, situations, transactions or events or which is causally related to the same facts, circumstances, situations, transactions or events;

(2)  litigation, demand or administrative proceeding or regulatory proceeding or investigation involving the Assureds, the Company or any Outside Position which was pending on or existed prior to the date in Item VIII of the Declarations; or any subsequent Claim or amended or restated complaint which is related to or derived from or which incorporates the same or substantially the same facts, circumstances, situations, transactions or events or which is causally related to the same facts, circumstances, situations, transactions or events; or

(3)  judgment or other final adjudication or alternative dispute resolution proceeding, or any written admission of statutory or criminal wrongdoing by an Assured, which establishes that the Assured gained in fact any personal profit, remuneration or financial advantage to which he or she was not legally entitled; or 

(4) judgment or other final adjudication or alternative dispute resolution proceeding, or any written admission of statutory or criminal wrongdoing by an Assured, which establishes that an Assured and/or the Company was or were liable for deliberately fraudulent acts or omissions or guilty of deliberately criminal acts or omissions or were liable for or guilty of purposeful violations of any statute or regulation.

b. for (1) bodily injury to or sickness, disease, death, mental anguish or emotional distress of one or more persons; (2) damage to or destruction of tangible property or the environment including any costs resulting from any related loss of use or abandonment or remediation thereof; or any form of seepage, pollution or contamination or any related or subsequent Claim alleging financial loss to the Company or its security holders from such matters except for any derivative suit or action described in Section IV d (1) below under Coverage A; or (3) libel, slander or violation of a person’s right of privacy except when related to Employment Practices Violations under Coverage A or Coverage B.

c. for matters which arise or occur while any person defined as an Assured was acting in any capacity or role other than as a director, officer or employee of the Company or an Outside Position; or any Claims or related expenses against the Company for matters or legal liabilities which do not constitute Securities Claims.

d. by or on behalf of or in the name or interest of the Company and/or any persons defined as an Assured but this Exclusion IV d does not apply to any Claims for Wrongful Acts which are brought by or on behalf of any:

1. security holders who bring and maintain a derivative suit or action totally independent of and without any active assistance, participation or solicitation by one or more Assureds or the Company;

2. Assured for Employment Practices Violations under Coverage A or Coverage B;

3. employee other than a director or officer or equivalent foreign position to enforce his/her rights as a security holder of the Company;

4. Assured or any related party covered pursuant to the provisions of Section II b in the form of a cross-claim seeking contribution or indemnity from other Assureds for a Claim covered by the Policy;

5. Examiner or Trustee or other legal representative duly appointed by a Bankruptcy Court in a bankruptcy proceeding for the Company; or

6. former director or officer or equivalent foreign position of the Company but only for matters which originate no earlier than three years subsequent to such claimant’s last day of employment or service with/for the Company. 

e. for violations of any federal, state, common, local or foreign law, rule, regulation or  other obligations which govern or pertain to any pension, welfare, profit sharing, stock purchase or retirement plan or trust or other type of benefit plan or trust sponsored or funded or administered by the Company or an Outside Position.

f. based upon or attributable to or which arises from or alleges any failure or omission to obtain, effect or maintain adequate or appropriate insurance coverage but this Exclusion IV f shall not serve to exclude Defense Expenses for any Independent Director which arise from any such Claim.

Note: Severability of Exclusions

Facts pertaining to or knowledge possessed by natural person Assureds shall not be imputed to other natural person Assureds to determine the applicability of any Exclusion; but facts pertaining to or knowledge possessed by an Executive Officer shall be imputed to the Company when construing Exclusions IV a (3) and/or IV a (4) with respect to Coverage C.

SECTION V. RETENTIONS, SELF-INSURED PARTICIPATION

a. The Retentions in Item VI of the Declarations always apply to any Loss under Coverage B or Coverage C and must be retained or borne by the Company at its own risk.  No Retention applies to Coverage A.  The Retention for Coverage B shall not apply to any Loss which is incurred subsequent to a determination by the Insurer that the Company has no further ongoing financial ability or means to fund the indemnification within this Retention amount due to its financial insolvency or dissolution.  If applicable, the Company must also bear the percentage of Loss specified as the Self-Insured Participation in Item VII of the Declarations as a form of coinsurance under Coverage B or Coverage C.

b. If all defendant Assureds obtain a final, non-appeallable dismissal with prejudice or a judgment or settlement of “no liability” for a Securities Claim jointly covered by both Coverage B and Coverage C which establishes that no Assureds shall be liable for any form of Loss other than related Defense Expenses, then the Insurer shall reimburse the Company for any Defense Expenses already paid within the Retention amount for Coverage B unless the Policy Limit is exhausted.

c. Multiple Claims during the Policy Period which are determined by the Insurer to allege the same or essentially the same Wrongful Acts shall thereafter be deemed to constitute a single Claim under the Policy. If a single Claim is insured under multiple Coverages, the Retentions which apply shall not exceed in total the largest single Retention.

SECTION VI.  PRIORITY OF PAYMENTS

      The Policy shall pay Loss in the order in which it is incurred.  In the event that:  

(i) the Policy Limit is likely to be exhausted, or

(ii) the Company is or will be financially insolvent, in bankruptcy or dissolution, or has had a change in control cited in Section IX d:  

then, Loss under Coverage A and/or Coverage B including Defense Expenses for Independent Directors under Section II d shall be paid in full first before responding to any Loss under Coverage C.  The Parent Company at the written request of the board of directors or other authorized representative may elect to defer or decline payment under Coverage C in order to achieve a more favorable priority of payments regarding the Independent Directors or other Assureds. Nothing in this paragraph shall serve to increase or reinstate the Policy Limit or the Insurer’s obligations.  

SECTION VII. DEFENSE EXPENSES, SETTLEMENT AND COOPERATION

a. The Insurer has no duty or obligation to defend any Claims under the Policy. It is the duty of the Assureds to defend any Claim against them.

b. The Assureds and/or the Company must not incur Defense Expenses in excess of any applicable Retention and shall not settle or offer to settle or assume any contractual obligation or admit liability or stipulate to any judgment for any Claims covered by the Policy without the Insurer’s express prior written consent.  Only those settlements, stipulated judgments and Defense Expenses which have been consented to by the Insurer shall be recoverable as Loss under the terms of this Policy. 
The Insurer’s consent shall not be unreasonably withheld provided that the Insurer and its representatives always shall be entitled to effectively associate with and be consulted in advance by the Assureds and the Company in the selection of appropriate defense counsel in a timely manner and all substantive decisions regarding any motions, conduct of trials and settlement negotiations for any Claims or Loss covered by the Policy. If the Assureds can fully resolve a Claim for an amount inclusive of all Defense Expenses which does not exceed the applicable Retention, then the Insurer’s prior consent shall not be required for this disposition.

c. Defense Expenses which exceed any applicable Retention shall be advanced by the Insurer on a current basis as incurred prior to the disposition of a Claim or that part of a Claim which is covered by the Policy when proper documentation thereof is submitted to the Insurer.  The Insurer must be repaid for and may require a written guarantee stipulating repayment for Defense Expenses or other form of Loss previously advanced for matters which subsequently are determined to be non-covered by the Policy.

d. The Insurer may settle a Claim but always with the written consent of the Assureds and/or the Company. These parties must give the Insurer all information and cooperation as reasonably required and do nothing to prejudice the Insurer’s position or interests regarding any Claim hereunder.  The Insurer may make any investigation related thereto.  

SECTION VIII. ALLOCATION FOR NON-COVERED MATTERS

If a Claim includes both covered and non-covered matters and/or any non-covered parties (including the Company for matters which are not Securities Claims), then the Assureds, the Company and the Insurer agree to use their best efforts to determine an equitable and proper allocation formula to distinguish between Loss which is insured by the Policy and any form of non-covered loss or expense which is not insured by the Policy.  When these parties can agree on their allocation, Defense Expenses for covered matters or parties shall be advanced pursuant to Section VII c.  If these parties cannot agree, Defense Expenses that the Insurer believes to be covered shall be advanced until such matters are negotiated, arbitrated or judicially determined otherwise which shall apply retroactively.  The Insurer, at the request of the Assureds, shall submit any dispute regarding this paragraph or other matters under the Policy to the American Arbitration Association.

SECTION IX. GENERAL CONDITIONS

a. Notice of Claims

1. The Company and the Assureds must always, as a condition precedent to their rights under the Policy, give written notice with full details thereof to the Insurer as soon as practicable after the Company or its risk manager or any Executive Officer first becomes aware during the Policy Period of any Claim for Wrongful Acts but never later than the Expiration Date or no later than 30 days after the Expiration Date if the Claim was actually made during the last 30 days prior to the Expiration Date; or, alternatively, the last day under any in-force Extended Reporting Period or 120 days after the Expiration Date but only when  the provisions of Section II d provide Defense Expenses to an Independent Director.
2. If the Company or the Assureds become aware during the Policy Period (including any Extended Reporting Period if purchased) of any specific matters which occurred prior to the Expiration Date that reasonably may be expected to give rise to a Claim for Wrongful Acts and thereafter provide the Insurer with full details as soon as practicable during the Policy Period regarding:

(i) the nature and dates of such matters including the names of any specific potential claimants or other persons or entities who were involved or were allegedly responsible for such matters;

(ii) the reasons for anticipating that such matters will result in a Claim for Wrongful Acts and the nature or scope of the potential damages; and

(iii) how and when the Company first became aware of these matters;

then any subsequent Claim for Wrongful Acts which specifically arises from these duty reported details shall be deemed a Claim made during the Policy Period at the time this original notice was formally given to the Insurer.

3. Notice of Claim or potential Claim as stipulated above must be in writing and be given to the Insurer by certified mail or prepaid express courier to the address in Item XIII of the Declarations, and shall be deemed to be reported when so duly mailed or delivered.  All other notices or correspondence to the Insurer must be given to the attention of the Directors and Officers Liability Underwriting Department at the address in Item XIV of the Declarations.  Notice of any Claim or potential Claim to any agent or broker does not constitute notice to the Insurer under the terms of the Policy.

b. Policy Cancellation/Policy Period Amendment

This Policy always expires at the Expiration Date unless an alternative Expiration Date described below applies:

1. the effective date of cancellation requested by the Parent Company in a written notice but this effective date cannot precede the date the Insurer actually receives the notice.  The Parent Company may not cancel the Policy mid-term subsequent to any change of control described in Section VIII d or the purchase of any Extended Reporting Period; or

2. ten days after the Parent Company receives written notice of cancellation from the Insurer due to a failure to receive the Premium unless it is subsequently received  within such 10 days; or

3. any other termination date mutually agreed upon by the Insurer and the Parent Company or its representative.

Any refund of unearned premium shall be made as soon as practicable and be computed pro-rata. There are no short rate penalties under the Policy.
c. Subrogation

In the event of any payment of Loss by this Policy, the Insurer shall be subrogated to all available legal rights of recovery for such Loss from any party not defined as an Assured; and the Company and Assureds must execute and deliver any documents and instruments reasonably required to help secure these rights.  These obligations survive the Policy Period.

d. Change of Control/ Runoff Coverage

If a change in control of the Company occurs prior to the Expiration Date because  (i) the Parent Company merges or consolidates with another entity and is not the surviving entity after the transaction, or (ii) a person, entity or a group acting in concert newly acquires or accumulates more than 50% of the Parent Company’s outstanding securities or voting control, then this Policy shall continue in force until the Expiration Date; or thereafter during any purchased Extended Reporting Period for up to six (6) years in duration.  Any Premium which is unearned as of the specific date of the change in control automatically becomes fully earned at that time unless a premium finance agreement on file with the Insurer is authorized to subsequently request a mid-term cancellation after a change of control. The additional premium and other specific terms for the Extended Reporting Period shall be determined when the Insurer becomes aware of a change in control. The additional premium shall never exceed 250% of the annualized Premium and shall be deemed fully earned and non-returnable upon receipt by the Insurer.   

Regardless of whether the Extended Reporting Period is purchased, Wrongful Acts  which occur subsequent to the effective date of any change of control described above are not covered by the Policy unless the Insurer formally agrees to do so by   an endorsement to this Policy.  This Section IX d does not apply if the Extended Reporting Period has already been purchased pursuant to Section II c.  The Extended Reporting Period does not increase or reinstate the Policy Limit.  This extension may also be available by request in the event that the Executive Officers are substantially replaced or the Company decides to become a privately held entity or when the Independent Directors separately want to protect themselves.  

e. Insurer as Non-Party

The Insurer may not be joined as a party to any action against the Assureds nor shall the Insurer be impleaded by the Assureds or their legal representative.

f. Representations and Severability Regarding the Underwriting Documents

The Assureds and the Company represent and acknowledge that the statements and representations contained in the Underwriting Documents are (1) true and accurate, and (2) material information upon which the Insurer relied in determining whether or not to write this Policy and in determining what rates, terms and conditions would apply.  

The following paragraph shall not apply with respect to any Independent Director:

If the Underwriting Documents are found to contain any misstatements, misinformation, misrepresentations or omissions which materially affect the acceptance of the risk or exposures or liability assumed by the Insurer, then this Policy shall be deemed void in its entirety with respect to any specific Executive Officer or any Director of the Parent Company who personally knew or had actual knowledge of the matters which were misstated or not truthfully or accurately disclosed as of the Inception Date of the Policy or the effective date of any signed Application or warranty letter for this Policy, whichever date is later.  Actual knowledge by or facts pertaining to any such  Assured regarding these matters shall not be imputed to any other persons who qualify as Assureds. This paragraph applies irrespective of whether or not these persons knew these matters were relevant to this Policy or were contained in or missing from the Underwriting Documents.

If any Executive Officer knew or had actual knowledge of the matters cited in the preceding paragraph, then such knowledge or facts shall be imputed to the Company itself and Coverage C shall be deemed void in its entirety.  However, Coverage C shall never be deemed void in its entirety when the Underwriting Documents are found to be materially false or misleading solely as a direct consequence of the following:

(i) any Executive Officer who, prior to the Policy Period, formally resigned from the Company for reasons of poor health or permanent retirement or was deceased or declared legally incompetent; or 

(ii) any Executive Officer who, prior to the Policy Period, was formally terminated for cause by the Company if the Underwriting Documents include accurate written details thereof ; or

(iii) any Underwriting Documents which pertained only to an Outside Position.
g. Other Insurance

The Policy Limit always shall apply excess of the available limits of liability for the  types of insurance cited below in the event that a Claim hereunder alleges Wrongful Acts  which also are insured or insurable by any:  

(i) Employment Practices Liability Policy or Fidelity Bond; or other type of insurance which includes a duty to defend clause; or

(ii) Directors and Officers or Executive Liability or Securities Liability Policy which was in effect or in-force at or subsequent to the Policy Period (including any policy which applies separately to one or more Subsidiaries but not the Parent Company) unless the policy specifically was issued as excess coverage over this Policy.
      Nothing in this Section IX g shall be construed to alter or modify any terms or conditions of this Policy.

h. Changes/Compliance/Titles/Assignment

This Policy cannot be amended nor its terms waived except by an endorsement hereto which is issued and signed by an authorized representative of the Insurer.  Notice to or knowledge by any broker or by any actual or alleged agent of the Insurer, or by any person other than the underwriter with whom this Policy was negotiated does not waive or change the Policy or stop the Insurer from asserting its rights. Terms and conditions of this Policy which are in conflict with any applicable laws or regulations are deemed to comply accordingly.  The titles applied to any sections of this Policy and the endorsements are for reference purposes only and do not alter or replace any provisions contained therein.  This Policy and any and all rights hereunder are not assignable without the prior written consent of the Insurer.

i. Exhaustion

If the Policy Limit is exhausted by the payment of Loss, the premium will be deemed fully earned and all obligations of the Insurer under this Policy will be completely fulfilled and exhausted
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