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 ALLIED WORLD ASSURANCE COMPANY (U.S.) INC. 
              

 
EXCESS DIRECTORS & OFFICERS LIABILITY INSURANCE 

FOLLOWING FORM POLICY 
 

In consideration of premium paid and subject to the Declarations and Endorsements made a part hereof 
and the terms, conditions and limitations set forth herein and therein, ALLIED WORLD ASSURANCE 
COMPANY (U.S.) INC. (herein referred to as the “Insurer”), agrees as follows:  
 
I. INSURING CLAUSE 
 
 The Insurer shall pay the individuals and entities insured under the Primary Policy (also referred to 

herein as the “Insured”) for Loss after exhaustion by payments of all applicable underlying limits by 
either the Underlying Insurers as specified in Item 4 of the Declarations or the Insureds, subject to:  

 
A. the terms and conditions of the Primary Policy as in effect the first day of the Policy Period;  
 
B. the Limit of Liability as stated in Item 3 of the Declarations; and  
 
C. the terms and conditions of, and the endorsements attached to, this Policy. 

 
Notwithstanding the above, this Policy shall not provide coverage broader than that provided by any 
Underlying Policy listed in Item 4 of the Declarations, or any policy issued by any participating quota 
share insurer, unless such broader coverage is specifically agreed to by the Insurer herein or in a 
written endorsement attached hereto. 

 
II. TERMS AND CONDITIONS 
 

A. DEFINITIONS 
 

                          Terms defined in the Primary Policy are used in this Policy with the meaning assigned to them in 
the Primary Policy unless otherwise indicated. 
                              

                          “Defense Costs” shall have the same meaning as the following defined term in the Primary 
Policy: Defense Costs; Defense Expenses; or Claims Expenses.     

                           
B.  PUNITIVE DAMAGES COVERAGE 

             
This Policy shall cover punitive damages to the same extent punitive damages are covered under the 
Primary Policy.  

              
C.    PENDING OR PRIOR EXCLUSION    

 
This Policy shall follow any exclusion in the Primary Policy regarding pending or prior litigation, 
administrative, regulatory or other proceedings, investigations, demands, suits, orders, decrees or 
judgments. The applicable date for determining whether any such matter is “pending or prior” for the 
purpose of such exclusion in this Policy shall be the Pending or Prior Date set forth in Item 5 of the 
Declarations.   
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D. LOSS PROVISIONS 

 
1.   This Policy shall follow the notice of claim provisions of the Primary Policy, except as stated 

otherwise herein.  
 
2.  Notice hereunder shall be given to the Insurer at the address indicated in Item 8 of the 

Declarations.   
 
3.   The Insured shall provide the Insurer with such information, assistance and cooperation as the  

Insurer may reasonably request and as shall be in the Insured’s power to provide and shall do 
nothing that may prejudice the Insurer’s position or potential rights of recovery. 

 
4. The Insurer shall maintain full and complete claims control as respects its portion of any 

claims or Losses arising under this Policy. Only those settlements, stipulated judgments and 
Defense Costs which have been consented to by the Insurer, which consent shall not be 
unreasonably withheld, shall be recoverable as Loss under the terms of this Policy. The 
Insurer shall be entitled to effectively associate in the defense and the negotiation of any 
settlement of any claim.    

 
E. REPRESENTATIONS AND WARRANTY STATEMENTS 

 
It is a condition precedent to the Insurer’s obligations under this Policy, and the Insured agrees, 
that all Applications, warranty statements, together with attachments and any other materials 
submitted for this Policy and any Underlying Policy, shall be deemed attached to and made a part 
of this Policy.  The Insurer has relied on all such materials, representations and information as 
being accurate and complete in issuing this Policy.       

 
F. FOLLOWING FORM  

               
1. This Policy, except as herein stated, is subject to all terms, conditions, agreements and 

limitations of the Primary Policy in all respects as in effect on the date hereof. The Insured 
shall furnish to the Insurer copies of all proposed rewrites or changes by endorsement or 
otherwise to the Primary Policy. The Insured agrees that should any change to the Primary 
Policy be made by rewrite, endorsement or otherwise, this Policy shall not be changed 
without the prior written consent of the Insurer, which consent shall be at the sole discretion 
of the Insurer. It is further agreed that  should any change of this Policy be consented to by 
the Insurer, then the premium hereon may be adjusted accordingly.  

 
2. In the event of the depletion of the limits of liability of the Underlying Policy(ies) solely as a 

result of payment of losses covered thereunder, by the Underlying Insurers and/or the 
Insureds, this Policy shall, subject to the Limit of Liability set forth in Item 3 of the 
Declarations and to the other terms of this Policy, continue to apply for subsequent Losses as 
excess insurance over the amount of insurance remaining under such Underlying Policy. In 
the event of the exhaustion of all of the limits of liability of such Underlying Policy(ies) 
solely as a result of payment of losses covered thereunder, by the Underlying Insurers and/or 
the Insureds, the remaining limits available under this Policy shall, subject to the Limit of 
Liability as set forth in Item 3 of the Declarations and to the other terms of this Policy, 
continue for subsequent Losses as primary insurance and any retention specified in the 
Underlying Policy shall be imposed under this Policy.  

 
3. The Insurer’s obligations under this Policy shall not be increased, expanded or otherwise 

changed, nor shall the Insurer drop down for any reason, including but not limited to the 
receivership, insolvency, or inability or refusal to pay of any Underlying Insurer, the 
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cancellation of any Underlying Policy or the existence of a sub-limit of liability in any 
Underlying Policy. In the event of the receivership, insolvency, or inability or refusal to pay 
of any Underlying Insurer, or the cancellation of any Underlying Policy, the Insured may pay 
any losses otherwise payable under such Underlying Policy and such payments by the Insured 
shall be deemed to apply toward exhaustion of the limits of liability of the Underlying Policy 
for purposes of coverage under this Policy. In the event a sub-limit of liability exists in the 
Underlying Policy, any payments of Loss that are subject to such a sub-limit shall be deemed 
to apply toward exhaustion of the limits of liability of the Underlying Policy for purposes of 
coverage under this Policy.     

 
G. CANCELLATION OF UNDERLYING POLICY 
 
 The Insured shall give notice to the Insurer as soon as practicable of the cancellation of any 

Underlying Policy.  
 
      In the event any Underlying Policy shall be cancelled by the insurer thereon (other than for non-

payment of premium), this Policy shall continue in full force and effect for the remainder of the 
Policy Period and the Insurer shall be liable to the same extent that it would have been liable if 
such Underlying Policy had remained in effect.   

 
H.   CANCELLATION CLAUSE  
 
      This Policy shall follow the cancellation terms of the Primary Policy except that in the event the 

Insurer cancels this Policy for non-payment of premium, this Policy shall be void as of the 
inception date of the Policy Period.   

     
I. ALTERNATIVE DISPUTE RESOLUTION PROCESS 

 
Any and all disputes or differences which may arise under this Policy, whether arising before or 
after termination of this Policy, including any determination of the amount of Loss or the 
formation and validity of this Policy, shall be subject to the alternative dispute resolution process 
(“ADR”) set forth in this clause.  
   
Either the Insurer or  the Insureds may elect the type of ADR discussed below; provided, 
however,  that  the  Insureds  shall have the  right to  reject  the Insurer’s  choice of  ADR                           
at  any  time  prior  to its  commencement, in  which  case the Insureds’  choice  of   ADR               
shall control.    
  
The Insurer and Insureds agree that there shall be two choices of ADR: (1) non-binding mediation 
administered by the American Arbitration Association, in which the Insurer and Insureds shall try 
in good faith to settle the dispute by mediation under or in accordance with its then-prevailing 
Commercial Mediation Rules; or (2) arbitration submitted to the American Arbitration 
Association under or in accordance with its then-prevailing Commercial Arbitration Rules, in 
which the arbitration panel shall be composed of three disinterested individuals. In either 
mediation or arbitration, the mediator(s) or arbitrators shall have knowledge of the legal, 
corporate management, or insurance issues relevant to the matters in dispute.   
 
The mediator(s) or arbitrators shall also give due consideration to the general principles of the 
law of the state where the Named Insured is incorporated in the construction or interpretation of 
the provisions of this Policy; provided, however, that the terms, conditions, provisions and 
exclusions of this Policy are to be construed in an even-handed fashion in the manner most 
consistent with the relevant terms, conditions, provisions or exclusions of the Policy.  In the event 
of arbitration, the decision of the arbitrators shall be final and binding and provided to both 
parties, and the arbitrators' award shall not include attorneys’ fees or other costs.  In the event of 
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mediation, either party shall have the right to commence a judicial proceeding; provided, 
however, that no such judicial proceeding shall be commenced until the mediation shall have 
been terminated and at least one-hundred-twenty (120) days shall have elapsed from the date of 
the termination of the mediation.  In all events, each party shall share equally the expenses of the 
ADR.  
   
Either choice of ADR may be commenced in New York, New York; Atlanta, Georgia; Chicago, 
Illinois; Denver, Colorado; or in the state indicated in Item 1 of the Declarations as the address 
for the Named Insured.  The first Named Insured shall act on behalf of all Insureds in selection of 
the ADR in accordance with this clause. 
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