
Insurance Company EdgeSM  Insurance Company Professional Liability 
("ICPL Coverage Section")

Notice: Pursuant to Clause 1 of the General Terms and Conditions, the General Terms and Conditions are incorporate by reference into, made a part of, and are expressly applicable to this ICPL Coverage Section, unless otherwise explicitly stated to the contrary in this ICPL Coverage Section.  

In consideration of the payment of the premium, and each of their respective rights and obligations in this policy, the Insureds and the Insurer agree as follows:
1.
INSURING AGREEMENT

This policy shall pay the Loss of any Insured that arises from any Claim first made against such Insured during the Policy Period or any applicable Discovery Period, and reported to the Insurer as required by this Coverage Section, for any Wrongful Act of the Insured in the rendering of or failure to render Professional Services.
2.
EXCLUSIONS

The Insurer shall not be liable to make payment for Loss in connection with any Claim made against an Insured:
(a)
arising out of, based upon or attributable to:

(1)
any criminal, dishonest or fraudulent act by the Insured; or

(2)
any profit or other advantage to which the Insured was not legally entitled;
if established by any final, non-appealable adjudication in any underlying proceeding;  provided, however, the exclusion in subparagraph (1) above shall not apply to the extent that such Claim alleges bad faith in the rendering of or failure to render Professional Services;  

[The Wrongful Act of an Insured Person shall not be imputed to any other Insured Person for the purpose of determining the applicability of the foregoing exclusions (a)(1) and (a)(2).]
(b)
alleging, arising out of, based upon or attributable to the facts alleged, or to the same or related Wrongful Acts alleged or contained, in any Claim which has been reported, or in any circumstances of which notice has been given, under any policy in force prior to the Inception Date of this policy;
(c)
alleging, arising out of, based upon or attributable to, as of the Continuity Date, any pending or prior: (1) litigation; or (2) administrative or regulatory proceeding or investigation of which any Insured had notice; or alleging or derived from the same or essentially the same facts as alleged in such pending or prior litigation or administrative or regulatory proceeding or investigation; 
(d)
for 
bodily injury, sickness, emotional or mental distress, disease or death of any person; 

(e)
for loss or damage to or destruction of any property from any cause, including the loss of use thereof; 
(f)
for libel, slander or for injury from other defamatory or disparaging material; false arrest, detention, imprisonment or violation of the right to privacy; wrongful entry or eviction; or discrimination on any basis;
(g) 
alleging, arising out of, based upon or attributable to, directly or indirectly, infringement or violation of copyright, patent, trademark, service-mark, trade secret or any other intellectual property rights;

(h)
alleging, arising out of, based upon, attributable to, or in any way involving, directly or indirectly
(1)
the actual, alleged, threatened or potential discharge, dispersal, release or escape of Pollutants; 

(2) any direction or request to test for, monitor, clean up, remove, contain, treat, detoxify or neutralize Pollutants; or

(3) the actual, alleged, threatened or potential nuclear reaction, radiation or radioactive contamination; 

provided, however, the exclusions in subparagraphs (1) and (2) above shall not apply to the Insured’s evaluating the scope of coverage, making payments or communicating same with respect to an underlying pollution claim of a customer or client within the normal course of the Insured’s business;
(i)
brought by, on the behalf of or in the right of any Insured; provided, however, this exclusion shall not apply to a Claim by any Insured brought solely in its capacity as a policyholder or as a customer or client of the Organization;


(j)
alleging, arising out of, based upon or attributable to, directly or indirectly, the performance of or failure to perform services for any person or entity which:

(1)  
is owned by or controlled by any Insured; 

(2)  
owns or controls any Insured; or

(3) 
is affiliated with any Insured through any common ownership or control;

(k)
alleging, arising out of, based upon or attributable to, directly or indirectly, premiums, return premiums, commissions, fees or tax monies, or arising out of any commingling of funds;

(l)
alleging, arising out of, based upon or attributable to, directly or indirectly, the failure to establish or the inadequacy or inaccuracy of claim reserves;

(m)
alleging, arising out of, based upon or attributable to, directly or indirectly, any warranties or guaranties, estimates of probable construction costs, or costs exceeding estimates made in connection with Professional Services;

(n)
brought by, on the behalf of or in the right of any pool, association or syndicate (including any officer, director or employee thereof) in which any Insured is a participant, or by any participant (including any officer, director or employee thereof) in any such pool, association or syndicate involving the business or operations of such pool, association or syndicate;

(o)
alleging, arising out of, based upon or attributable to, directly or indirectly, the bankruptcy, insolvency, receivership or liquidation of any Insured or the inability of any Insured to pay claims or perform Professional Services;

(p)
brought by, on behalf of or in the right of any reinsurer of the Insured; provided, however, this exclusion shall not apply is such Claim is made by a reinsurer in its capacity as a policyholder or as a customer or client of the Organization;
(q)
for any violation of responsibilities, obligations or duties imposed by the Employee Retirement Income Security Act of 1974 (ERISA), as amended, or any similar provisions of any state, local or foreign statutory or common law, but solely with respect to any employee benefit plan sponsored or established by the Organization for the benefit of the Organization’s employees;

(r)
for any obligation for which the Insured, or any carrier as its insurer, may be held liable under any workers’ compensation, unemployment compensation, disability benefits law, or under any similar law;
(s)
alleging, arising out of, based upon or attributable to the notarized certification or acknowledgment, or any guarantee of a signature without the physical appearance at the time of said notarization, acknowledgment or guarantee of the person who is or claims to be the person signing the instrument;
(t)
arising from, based upon, attributable to, or in any way involving the underwriting of any insurance policy or annuity, or any other insurance or investment product, including without limitation, the classification, selection, pricing or renewal of risks, or the determination as to the rates or premiums charged to insure or reinsure risks; 

(u)
arising from, based upon, attributable to, or in any way involving the marketing or selling of any insurance policy or annuity, or any other insurance or investment product;

(v)
arising from, based upon, attributable to, or in any way involving the ownership, maintenance, operation, use, loading or unloading of any automobile, aircraft or watercraft, by the Insured or by any other person for whose actions the Insured is legally responsible;
(w)
alleging, arising out of, based upon or attributable to any mechanical or electronic failure, breakdown or malfunction of any machine or system of machines; or in any way involving the unauthorized access to any electronic data processing or computer systems of the Insured;
(x)
alleging, arising out of, based upon or attributable to (1) any failure or inability of the Security of the Insured’s computer system to mitigate loss from or prevent a computer attack; (2)  the physical theft of hardware or firmware controlled by the Insured (or components thereof) on which electronic data is stored, by a person other than an Insured, from a premises occupied and controlled by the Insured; or (3) any failure or inability described in (1) or (2), resulting from the theft of a password or access code by non-electronic means in direct violation of the Insured’s specific written Security policies or procedures; 

(y)
alleging, arising out of, based upon or attributable to any liability of others assumed by any Insured under any contract or agreement, either oral or in writing; provided, however, this exclusion shall not apply to any liability an Insured would have in the absence of such contract or agreement; or
(z)
alleging, arising out of, based upon or attributable to:
(1)
any actual or alleged purchase, sale, origination, participation, grant, commitment, restructuring, termination, transfer, repossession or foreclosure of any loan, lease or extension of credit, or the failure to do any of the foregoing, or the rendering of advice in connection with any loan, lease or extension of credit; 

(2)
acting as a Securities Broker-Dealer; 

(3)
acting as a real estate broker or agent, escrow agent, property manager or title agent; 

(4)
forming, syndicating, selling, operating, administering, advising, or rolling up a limited partnership, or limited liability company or similar entity, or  real estate investment trust; 

(5)
the providing of, or failure to provide, investment management or investment advisory services including, without limitation, investment research, investment consulting, portfolio management, fund administration, fund distribution, investment transactions or related investment services, regardless of whether such investment advisory services are performed by a registered investment advisor under the Investment Advisor Act of 1940; 

(6)
the providing of, or failure to provide, any accounting or actuarial services; or

(7)
the Insured’s actual or alleged oral or written representation, promise or guarantee of the past performance or future value of any insurance or investment product.

 3.
 NOTICE AND REPORTING

Notice hereunder shall be given in writing to the Insurer at the Claims Address indicated in the Declarations. If mailed or transmitted by electronic mail, the date of such mailing or transmission shall constitute the date that such notice was given and proof of mailing or transmission shall be sufficient proof of notice.

	(a)
	Reporting a Claim 
	An Organization or an Insured shall, as a condition precedent to the obligations of the Insurer under this Coverage Section, notify the Insurer in writing of a Claim made against an Insured as soon as practicable and, in all events, notification must be provided no later than sixty (60) days after the end of the Policy Period or the Discovery Period (if applicable).

	(b)
	Relation Back to the First Reported Claim 
	Solely for the purpose of establishing whether any subsequent Related Claim was first made during the Policy Period or Discovery Period (if applicable), if during any such period a Claim was first made and reported in accordance with Clause 3(a) above, then any Related Claim that is subsequently made against an Insured and that is reported in accordance with Clause 3(a) above shall be deemed to have been first made at the time that such previously reported Claim was first made. 

With respect to any subsequent Related Claim, this policy shall not cover Loss incurred before such subsequent Related Claim is actually made against an Insured. 

	(c)
	Relation Back to Reported Circumstances Which May Give Rise to a Claim
	If during the Policy Period or Discovery Period (if applicable) an Organization or an Insured Person becomes aware of and notifies the Insurer in writing of circumstances that may give rise to a Claim being made against an Insured and provides details as required below, then any Claim that is subsequently made against an Insured that arises from such circumstances and that is reported in accordance with Clause 3(a) above shall be deemed to have been first made at the time of the notification of circumstances for the purpose of establishing whether such subsequent Claim was first made during the Policy Period or during the Discovery Period (if applicable). Coverage for Loss arising from any such subsequent Claim shall only apply to Loss incurred after that subsequent Claim is actually made against an Insured. In order to be effective, notification of circumstances must specify the facts, circumstances, nature of the alleged Wrongful Act anticipated and reasons for anticipating such Claim, with full particulars as to dates, persons and entities involved; however, notification that includes a copy of an agreement to toll a statute of limitations shall be presumed sufficiently specific as to the potential Claims described within that agreement.


4.
DEFENSE AND SETTLEMENT

	
	No Duty to Defend or Investigate
	The Insureds shall defend and contest any Claim made against them. The Insurer does not assume any duty to defend or investigate. 

	(a) 
	Advancement 
	Once the Insurer has received written notice of a Claim under this Coverage Section, it shall advance, excess of any applicable Retention, covered Defense Costs on a current basis, but no later than ninety (90) days after the Insurer has received itemized bills for those Defense Costs.  Such advance payments by the Insurer shall be repaid to the Insurer by each and every Insured, severally according to its, his or her respective interest, in the event and to the extent that any such Insured shall not be entitled under this Coverage Section to payment of such Loss.

	(b) 
	Claims Participation and Cooperation
	The Insurer shall have the right, but not the obligation, to fully and effectively associate with each and every Insured in the defense and prosecution of any Claim that involves, or appears reasonably likely to involve, the Insurer, including, but not limited to, negotiating a settlement.  Each and every Organization and Insured Person shall give the Insurer full cooperation and such information as it may reasonably require.

The failure of any Insured Person to give the Insurer cooperation and information as required in the preceding paragraph shall not impair the rights of any other Insured Person under this Coverage Section.

The Insureds shall not admit or assume any liability, enter into any settlement agreement, stipulate to any judgment or incur any Defense Costs, without the prior written consent of the Insurer, which consent shall not be unreasonably withheld. 

	(c) 
	Full Settlement Within Retention/ Consent Waived
	If all Insured defendants are able to dispose of all Claims that are subject to one Retention (inclusive of Defense Costs) for an amount not exceeding the Retention, then the Insurer’s consent shall not be required for such disposition.  

	(d) 
	Settlement Opportunity
	If the Insurer recommends a settlement within the Separate Limit of Liability or Shared Limit of Liability provided by this Coverage Section which is acceptable to the claimant (a “Settlement Opportunity”), and the Insureds do not consent to the settlement within thirty (30) days, then, subject to the applicable limit of liability, the Insurer’s liability for all Loss on account of such Claim shall not exceed: (1) the amount for which the Insurer could have settled such Claim plus Defense Costs incurred as of the date such settlement was proposed in writing by the Insurer, (“Settlement Opportunity Amount”) plus (2) 70% of covered Loss in excess of such Settlement Opportunity Amount, it being a condition of this insurance that the remaining 30% of such Loss excess of the Settlement Opportunity Amount shall be carried by the Organization and the Insureds at their own risk and be uninsured.  Notwithstanding the foregoing, this paragraph shall not apply until the Settlement Opportunity Amount exceeds the applicable Retention amount stated in the Declarations for this Coverage Section.


5. SUBSIDIARY COVERAGE

     A.  Subsidiary Additions

In addition to the definition of “Subsidiary” set forth in Clause 11. Definitions of this Coverage Section, Subsidiary also means any entity: (1) that is an insurance company or other financial institution, (2) of which the Named Entity first had Management Control during the Policy Period, whether directly or indirectly through one or more other Subsidiaries, and (iii) whose assets amount to: 

(a)
less than 20% of the total consolidated assets of each and every Organization as reported in the Named Entity’s audited financial statements as of the Inception Date of this policy; or

(b)
20% or more of those total consolidated assets, but such entity shall be a “Subsidiary” only: (i) for a period of sixty (60) days from the date the Named Entity first had Management Control of such entity; or (ii) until the end of the Policy Period, whichever expires or ends first (the “Auto-Subsidiary Period”); 

provided that, with respect only to entities described in subparagraph (b) above, the Named Entity or any other Insured shall report such Subsidiary to the Insurer, in writing, prior to the end of the Policy Period.

The Insurer shall extend coverage for any Subsidiary described in subparagraph (b) above, and any Insured Person thereof, beyond its respective Auto-Subsidiary Period if during such Auto-Subsidiary Period, the Named Entity shall have provided the Insurer with full particulars of the new Subsidiary and agreed to any additional premium and amendment of the provisions of this policy required by the Insurer relating to such Subsidiary. Further, coverage as shall be afforded to any Subsidiary and any Insured Person thereof is conditioned upon the Named Entity paying when due any additional premium required by the Insurer relating to such Subsidiary.

A. Former Subsidiaries
In the event the Named Entity loses Management Control of a Subsidiary during or prior to the Policy Period, coverage with respect to such Subsidiary and its Insured Persons shall continue until termination of this Coverage Section but only with respect to Claims for Wrongful Acts that occurred or are alleged to have occurred during the time that the Named Entity had Management Control of such entity either directly or indirectly through one or more of its Subsidiaries.
B. Scope Of Subsidiary Coverage
Coverage as is afforded under this policy with respect to a Claim made against any Subsidiary and/or any Insured Person thereof shall only apply for Wrongful Acts committed or allegedly committed during the time that such Subsidiary and such Insured Person meet the respective definitions of Subsidiary and Insured Person set forth in this Coverage Section.  
6.
DISCOVERY PREMIUM

In the event the Named Entity or the Insurer shall cancel or refuse to renew this Coverage Section, the Additional Premium Amount for: (a) one year shall be no more than 125% of the Full Annual Premium; and (b) two to six years shall be an amount to be determined by the Insurer. As used herein, “Full Annual Premium” means the premium level in effect for this Coverage Section immediately prior to the end of the Policy Period.

In the event of a Transaction, the Additional Premium Amount shall be an amount to be determined by the Insurer.
7.
OTHER INSURANCE 

Such insurance as is provided under this Coverage Section shall apply only as excess over any other valid and collectible insurance, unless such other insurance is specifically written as excess insurance over the applicable Separate Limit of Liability or Shared Limit of Liability provided by this Coverage Section.  Further, any contract of reinsurance, whether by treaty or facultative, is not deemed to be “insurance” as used in this Clause.

8.
SUBROGATION

To the extent of any payment under this Coverage Section, the Insurer shall be subrogated to all Insureds’ rights of recovery. Each Organization and each Insured Person shall execute all papers reasonably required and provide reasonable assistance and cooperation in securing or enabling the Insurer to exercise subrogation rights or any other rights, directly or in the name of the Organization or any Insured Person.   In no event, however, shall the Insurer exercise its rights of subrogation against an Insured under this Coverage Section unless conduct exclusion 2(a)(1) or 2(a)(2) applies with regard to such Insured.
9. ALTERNATIVE DISPUTE RESOLUTION

	ADR Options
	All disputes or differences which may arise under or in connection with this Coverage Section, whether arising before or after termination of this policy, including any determination of the amount of Loss, shall be submitted to an alternative dispute resolution (ADR) process as provided in this Clause. The Named Entity may elect the type of ADR process discussed below; provided, however, that absent a timely election, the Insurer may elect the type of ADR.  In that case, the Named Entity shall have the right to reject the Insurer’s choice of the type of ADR process at any time prior to its commencement, after which, the Insured’s choice of ADR shall control.

	Mediation
	In the event of mediation, either party shall have the right to commence a judicial proceeding; provided, however, that no such judicial proceeding shall be commenced until the mediation shall have been terminated and at least ninety (90) days shall have elapsed from the date of the termination of the mediation.

	Arbitration
	In the event of arbitration, the decision of the arbitrator(s) shall be final, binding and provided to both parties, and the arbitration award shall not include attorney’s fees or other costs.  

	ADR Process 
	Selection of Arbitrator(s) or Mediator: The Insurer and the Named Entity shall mutually consent to: (i) in the case of arbitration, an odd number of arbitrators which shall constitute the arbitration panel, or (ii) in the case of mediation, a single mediator. The arbitrator, arbitration panel members or mediator must be disinterested and have knowledge of the legal, corporate management, or insurance issues relevant to the matters in dispute. In the absence of agreement, the Insurer and the Named Entity each shall select one arbitrator, the two arbitrators shall select a third arbitrator, and the panel shall then determine applicable procedural rules. 

ADR Rules: In considering the construction or interpretation of the provisions of this policy, the mediator or arbitrator(s) must give due consideration to the general principles of the law of the State of Formation of the Named Entity. Each party shall share equally the expenses of the process elected. At the election of the Named Entity, either choice of ADR process shall be commenced in New York, New York; Atlanta, Georgia; Chicago, Illinois; Denver, Colorado; or in the state reflected in the Named Entity Address. The Named Entity shall act on behalf of each and every Insured under this Alternative Dispute Resolution Clause. In all other respects, the Insurer and the Named Entity shall mutually agree to the procedural rules for the mediation or arbitration. In the absence of such an agreement, after reasonable diligence, the arbitrator(s) or mediator shall specify commercially reasonable rules.


10. APPLICATION

The Insurer has relied upon the accuracy and completeness of the statements, warranties and representations contained in the Application. All such statements, warranties and representations are the basis for this Coverage Section and are to be considered as incorporated into this Coverage Section.

11.
DEFINITIONS

The following definitions shall apply only for purposes of coverage provided under this Coverage Section.  Terms appearing in bold in this Coverage Section but not defined herein shall have the meaning and/or value ascribed to them in the Declarations or in the Definitions Clause of the General Terms and Conditions.

	Application
	means: 

(1) any written statements and representations made by an Insured and provided to the Insurer during the negotiation of this policy, or contained in any application or other materials or information provided to the Insurer in connection with the underwriting of this policy;

(2) all warranties executed by or on behalf of an Insured and provided to the Insurer in connection with the underwriting of this policy or the underwriting of any other insurance company or financial institutions professional (or equivalent) liability policy issued by the Insurer, or any of its affiliates, of which this policy is a renewal, replacement or which it succeeds in time; and 
(3) each and every public filing by or on behalf of the Organization, including any filings with the U.S. Securities and Exchange Commission or any similar federal, state, local, or foreign regulatory agency, provided that such public filing was filed during the 12 month period immediately preceding the inception of the Policy Period.

	Claim
	means:

(1)
a written demand for monetary relief; or

(2)
a civil, administrative or arbitration proceeding for monetary relief which is commenced by:

(i)
service of a complaint or similar pleading; or

(ii)
receipt or filing of a notice of charges.

	Defense Costs
	means reasonable and necessary fees, costs and expenses consented to by the Insurer (including premiums for any appeal bond, attachment bond or similar bond arising out of a covered judgment, but without any obligation to apply for or furnish any such bond)  resulting solely from the investigation, adjustment, defense and appeal of a Claim against the Insureds. Defense Costs shall not include the compensation of any Insured Person.

	Insured
	means:

(1)
any Insured Person; or

(2)
an Organization.

	Insured Person
	means any past, present or future director, officer or employee of an Organization, solely while acting in his or her capacity as such.

	Loss
	means damages, settlements, judgments (including pre/post-judgment interest on a covered judgment) and Defense Costs. “Loss” shall not include: (1) civil or criminal fines or penalties; (2) taxes; (3) punitive or exemplary damages; (4) the multiplied portion of multiplied damages; (5) any liability of cost incurred by any Insured in complying with any judgment, award or settlement for non-monetary relief; (6) any amounts for which the Insured is or is alleged to be liable under any insurance or reinsurance policy, contract, treaty, binder, slip, certificate, cover note, agreement, suretyship, endorsement, endowment or annuity; (7) any amounts for which the Insured is entitled to indemnity and/or payment under any other insurance or reinsurance contract; (8) any amounts for which an Insured is not financially liable or which are without legal recourse to an Insured; and (9) matters which may be deemed uninsurable under the law pursuant to which this policy shall be construed.

Notwithstanding the foregoing, Loss shall specifically include (subject to this policy’s other terms, conditions and limitations, including, but not limited to the conduct exclusions in Clause 2(a) of this Coverage Section) punitive, exemplary and multiplied damages imposed upon an Insured.  Enforceability of this paragraph shall be governed by such applicable law that most favors coverage for such punitive, exemplary and multiplied damages.

	Management Control
	means: 

(1) owning interests representing more than 50% of the voting, appointment or designation power for the selection of a majority of: the Board of Directors of a corporation; the management committee members of a joint venture; or the members of the management board of a limited liability company; or

(2) having the right, pursuant to written contract or the by-laws, charter, operating agreement or similar documents of an Organization, to elect, appoint or designate a majority of: the Board of Directors of a corporation; the management committee of a joint venture; or the management board of a limited liability company.

	Pollutants
	means, but is not limited to, any solid, liquid, gaseous, biological, radiological or thermal irritant or contaminant, including smoke, vapor, dust, fibers, mold, spores, fungi, germs, soot, fumes, acids, alkalis, chemicals and Waste. “Waste” includes, but is not limited to, materials to be recycled, reconditioned or reclaimed and nuclear materials.

	Professional Services
	means those services rendered or required to be rendered by the Insured for or on behalf of a policyholder or a customer or client of an  Organization pursuant to a contract with such policyholder or customer or client, for a fee, commission or other remuneration or financial consideration which inures to the benefit of such Organization.

	Related Claim
	means a Claim alleging, arising out of, based upon or attributable to any facts or Wrongful Acts that are the same as or related to those that were alleged in another Claim made against an Insured.

	Securities Broker-Dealer
	means a person or entity acting as a “broker” or “dealer” in securities, as such terms are defined in Sections 3(a)(4) and 3(a)(5) of the Securities Exchange Act of 1934, as amended.

	Security
	means hardware, software or firmware whose function or purpose is to mitigate loss from or prevent a computer attack.  Security includes, without limitation, firewalls, filters, DMZ’s, computer virus protection software, intrusion detection, the electronic use of passwords or similar identification of authorized users.  Security also includes the Insured’s specific written policies or procedures intended to directly prevent the theft of a password or access code by non-electronic means.

	Subsidiary
	means any entity that is an insurance company or other financial institution of which the Named Entity has or had Management Control on or before the Inception Date of this policy either directly or indirectly through one or more of its other Subsidiaries.  An entity ceases to be a Subsidiary when the Named Entity no longer maintains Management Control of such entity either directly or indirectly through one or more of its Subsidiaries.

	Transaction
	means, in addition to the definition set forth in the General Terms and Conditions, the appointment by any Enforcement Body of, or where any Enforcement Body assumes the rose of, a trustee, receiver, conservator, rehabilitator, liquidator or similar official to take control of, supervise or oversee the Named Entity, or to liquidate or sell all or substantially all of the assets of the Named Entity.

	Wrongful Act
	means:

(1) with respect to an Insured Person, any actual or alleged breach of duty, neglect, error, misstatement, misleading statement, omission or act by such Insured Person in his or her capacity as such or solely by reason of his or her status as an Insured Person; or

(2) with respect to an Organization, any actual or alleged breach of duty, neglect, error, misstatement, misleading statement, omission or act by such Organization.


 [The balance of this page is intentionally left blank.][image: image1.png]AlIG




113993 (6/13)







                    1 of 10                       © American International Group, Inc.  All rights reserved. 

ICPL COVERAGE SECTION

113993 (6/13)







                       10 of 10                     © American International Group, Inc.  All rights reserved. 

ICPL COVERAGE SECTION

