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Also at Executive Perils, Assistant 
Vice President Damien Magnuson said 
an insured recently picked up cover-
age for a wage-and-hour action under a 
directors and officers liability policy be-
cause individual directors were named 
as defendants.

“That’s another good reason for smaller, 
private companies to buy D&O,” he ad-
vised. “A lot of times there’s coverage there 
that might be excluded under the tradi-
tional EPL policy.”

On the carrier side, Sal Pollaro, manag-
ing director of management liability prod-
uct lines for Glen Allen, Va.-based Markel 
Corp., revealed that his company, which 
has been offering a $100,000 defense and 
indemnity sublimit for small employers 
(with up to 500 employees) for several 
years, is set to roll out a new management 
liability policy for midsize companies that 
will also have the wage-and-hour sublimit 
for defense and indemnity.

The product, set to launch in four or 
five weeks, is going to be a modular policy 
that addresses D&O, EPL and fiduciary on 
one form, he said, explaining that insureds 
can buy any of the lines independently or 
blend them in any combination.

“We’re focusing on organizations up to 
$750 million in revenue,” he said. Equating 
that to employee counts, he said it’s likely 
somewhere in the 2,500-to-3,000 range.

While Markel and HCC’s AVEMCO 
are frequently cited as the only two in-
surers offering defense and indemnity 
sublimits for wage-and-hour claims, NU 
has confirmed that both U.S. Liability 
Insurance and Scottsdale (through Flan-
ders, N.J.-based E-Risk Services) are also 
providing this coverage.

“I think you’ll start to see yet more of-
fer a level of indemnity protection,” said 
David Bradford, executive vice president 
of Advisen, noting that one past deterrent 
to offering coverage—the idea that they 
might be in the position of covering em-
ployers’ deliberate wage-law violations—is 
now raised less frequently by insurers. 
“There are probably many more cases of 
negligence than had been assumed in the 
past,” he said.

Christine Murray, vice president in 
charge of EPL and D&O at United States 
Liability Insurance Group in Wayne, Pa., 

said the distinctions between exempt and 
non-exempt employee status “are very 
hazy for most employers,” especially those 
in the carrier’s target market of accounts 
with up to 500 employees.

Many United States Liability insureds 
have less than 100 employees, and they 
don’t have full-blown human resources 
departments to help them sort through the 
complicated exemption rules, she said.

For no additional 
premium, United States 
Liability provides a 
$100,000 wage-and-
hour sublimit via en-
dorsement for both 
defense and loss (set-
tlement or judgment) for all classes that 
they write in all states except California 
and Florida. “Most applicants are eligible 
unless they have had prior wage-and-
hour claim activity,” she said.

She said the company has seen a lot of 
wage-and-hour claims activity—under the 
endorsement and prior to offering it in 
mid-2007. “The issue previously was that 
we would see these claims, and most were 
brought [together] with a discrimination 
or wrongful termination claim.” Because 
the EPLI policy is duty to defend with 
100 percent allocation of defense costs, 
“we were already providing the defense.” 
(Editor’s Note: Under a duty-to-defend 
policy, the carrier has the right and duty to 
defend a claim, even if most of the allega-
tions are without merit.)

“Now we are covering wage-and-hour 
claims where there is no other covered 
wrongful act,” she said.

BROKER ADVICE
Citing the duty-to-defend nature of the 
policy, brokers continue to wrestle with the 
question of whether defense-only sublimits 
provide real value to customers.

“In theory, if you can get a duty-
to-defend policy without an absolute 
wage-and-hour exclusion, and the wage-
and-hour claim comes in with a covered 
[discrimination] claim, you could have 
defense costs up to the limit of liability,” 
Mr. Taffae said, suggesting that by pur-
chasing a defense-only sublimit, buyers 
may actually reduce the available defense 
cost payout by the carrier. 

EPLI policies “have to be reviewed 
in the aggregate,” Mr. Taffae advised, 
noting that some policies granting wage-

and-hour sublimits have 100 percent 
“hammer” clauses or very restrictive 
coverage grants for sexual harassment 
claims. (Editor’s Note: Hammer clauses 
relate to insureds’ options during settle-
ment discussions, dictating how much, 
if anything, an insurer will pay over the 
first proposed settlement. See NU, Dec. 8, 
2008, page 12 for details.)

“We see a lot of people lock into this 
wage-and-hour issue, and 
we think they’re missing the 
big picture,” he said, noting 
that $100,000—a typical 
sublimit value—might actu-
ally be a reasonable reten-
tion for a sizable insured. 

Mr. Taffae and Mr. Magnuson also urged 
caution in deciphering the language of 
defense-and-indemnity coverage offerings, 
suggesting one undesirable interpretation 
for suits alleging both wage-and-hour vio-
lations and some type of discrimination 
as well.

The wording says “any claim that in-
volves wage-and-hour is sublimited,” Mr. 
Taffae said. “So you think you’re getting 
defense and settlement up to $100,000 
for the wage-and-hour [matter], but what 
you’re also doing is capping the whole 
claim at $100,000,” he said. That means 
“you’ve got an aggregate of $100,000 for 
both allegations” under Mr. Taffae’s read-
ing of that language.

Mr. Magnuson said the endorsements 
generally aren’t written very well. “Is 
that intentional on the carrier’s part? I 
don’t know,” he said. “But when a claim 
comes in that is several million dollars, 
whether it was intentional or not, the 
claims department is probably going to 
use that argument.”

Giving a carrier’s perspective, Markel’s 
Mr. Pollaro said that while policy con-
struction varies by market, “generally 
speaking, the intent should be that 
wage-and-hour is specific and separate 
from any other allegation.”

“If there’s discrimination with wage-
and-hour, and there’s liability for a wage-
and-hour component, most forms should 
address that aspect [with the sublimit]. But 
if there’s discrimination liability attached 
to that, I believe most forms are written 
without a sublimit for that,” he said. 

“You should have your wage-and-hour 
sublimit, and then anything else attached 
to the policy,” he added. NU
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Who’s Offering 
Wage-and-Hour?

Check out the NU Exclusives channel 
of www.property-casualty.com for more 
information on coverage providers and 

their target markets.
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